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Michael Scoti Toane, Sr., appeals from a superior court order disinssing hig
complaint after the court sustained the demutrer of respondents Treble, LLC (Treble) and
Robert I Bell (Bell) to the complait. He contends the court erred in sustaimng the

demurrer. We agree and reverse,



FACTS AND PR()CF DURAL HI‘%TURV

[mnc § (:Qmpldmt F(}F brmgh of cc)nlmu ailc;,,afs as ioiiuws On or abnut June 9,
2009, Treble and Bell entered into a written contract with Mariposa Holdings, Ine.
(Marposa) 1n settlement of a business di%putc Under the l(;fnw of the agreement, Treble
and Bcll Were 1o pay Mau;:aoba atotal of ‘}»427 428.70, with xmnth]y payments of $5,000
to be made for six months, followed by payment of the mmaxmngﬁ balance. The first
payment of $5,000 was made, but the next scheduled paym.ml_t, due .hkalyr 1, 2009, was not
made;, and no further payments hﬁv&:_be{:n made. loane allqgés he is Mariposa’s assignee,
He alleges that Treble and Bell “breached the agi‘c:i_:m::ni i:)y':;. ['r]cfusal to make the .
agreed upon payments after the first payment.” -

Treble and Bell demurred to the complaint on the grcﬁhhds that (1) the court has no
subject matter jurisdiction (Code Civ. Proc., § 430.10, subd. (a)),1 (2) the complaint does
not state facts sufficient to constitute a cause of action (§ 4‘%0 10, subd. (¢)), and (3) Toane
“lacks ‘;Iandinp to sue.” Treble and Bell asked the court to mke Judicial notice ot a
document umticd “Nuotice ot Levy.” The document puqfaorts to be an Internal Revenue
Service document issued to Treble and Bell. 1t states that Mar iposa, the “taxpayer,” owes
a “Total Amount Du(, of M 043 Sﬂ 00 in uopaid taxes, It iurthc*r states: “This 15 not a
bill for taxes you owe. This i isa notice of levy we are ns;ln;, tu cullect money owed by
[Mariposal. {4} ... [} This levy requires you to turn aver to us this person’s property
and rights to property (such as money, credits, and bank dc:po:;its) that you have or which
you are already obligated to pay this person. Huwwcr don t send us more than the
“Total Amount Duc.” Treble and Belf assert that Treble was “served” with this Notice

of Levy on June 16, 2()09, that “Treble is the custodian of a ::l,axpayer‘s property and has

i
. Aill further xtfnutmy references are to the Code of C IVIJ me{hm’ unlms otherwise
indicatec



been c;():rrim_amléd by federal law to honor the levy™ and, ﬁ'fcrefm‘c, “Treble and Bell have
a complete de f(insé to the claims of Plaintift ... : | _

~The ¢ourt ovérmf@d_ Joane’s (')bj.(‘i()ﬁﬂﬂ to the r(;:quc_?;ﬁ for judicial notice, and ruled
e deturrer is sustained with 20 days leave 1o mnem}f’;_:":Ii-‘_he court’s order cid not
spectfy which of the %a:éscrtcd grounds for demurrer the cc'n_n_f.t_ was relying on for its ruling,
loane did not amend, and the court dismissed the action.® B

- DISCUSSION

Whenever a demurrer is sustained, the court must specify the grounds upon which
the order is based, which was not done in this case. This requirement may he waived,

however, by the aggrieved party. (§ 472d.) Because there is nothing in the record

T

2 A March 18, 2010, minute order of the court reflects that the court overruled
loane’s objection to the request for judicial notice and sustained the demurrer with 20
days to amend. A subsequent April 13, 2010, minute ordér of the court states that “time
for amending the complaint has run” and “judgment for defendants Treble, LLC and
Robert EL.} Bell ... court to prepare judgment of dismissal and give notice thercof” No
subsequent judgment appears in the record on appeal. loane appealed from this minute
order. We asked loane why we should not dismiss this appeal as an attempt 1o appeal
froma nonappealable order that 15 not the final judgment of the court, (See Jordan v
Malane (1992) 5 Cal App.4th 18) Tpane responded that even though the supenor court’s
minute order stated that the court would prepare a judgment of dismissal and give notice
thereof, the court “has never done 50 - even to date - and ammmntiy the court has no
mtcition of doing so.” ' . . :

Although the better practice would have been for appeilant to prepare a final
Judgment of dismissal for execution by the court, and then to appeal from that final
Judgment, given the particular circumstances of this case we will deemn the court’s April
13, 2010, minute order 1o incorporate a final Judgment of dismissal and will interpret -
loane’s notice of appeal as an appeal from that final judgmeiit, (See ¢ ‘alifornia State
Employees” Assn. v, State of California (1973)32 Cal. App.3d 103, 106 i, i and
;S';Zvc.wzo_rr;e v. Master Financial, Inc, (2007) 151 Cal. App.4th 1386, 1395-1396.) Neither
the par ties nor the trial court should assume, however, that we will be so indulgent on
future appeals. “[T)he proper role of an appellate court is to adhere to angd apply Code of
Civil Procedure section 904.1; not to devise and employ strategies for its wholesale
avoidance.™ (Jordan v. Malone, supra, § Cal. App.4th atp. 22, quoting Modica v. Merin
(1991) 234 Cal. App.3d 1072, 1075) o CO | |



indicating tlml Emn{, brought thls omission to the trml umrt s attentio, loane waived thh '
requirement. {F L. Whne Inc. v. (tty of Hmztmgmn Bvar lﬁ (1978) 21 Cal.3d 497, ﬁ()4
. 2 ) “‘[TJ e c‘oult § mlmff will be upheld if any nl“ the gmunds stated in the d(..mtm or
is well taken.” [L 1tahon f (Mw avka v. Budget Rent-A-C m ]rm (i‘}%M) 160 Cal. App 3d
W7, 115) Nor does it mam,r that the pldmtlfi thow not to amcud his complaint dlld

‘ dilchd cntry of Ju(‘lgll’lﬁnt .:md cimmmsﬂ He may smn(i cmathc wmplasnt and appeal
from tlw h%mimﬂ order. (( ozmw of Santa Clara v, Atiamu Richfield Co. (2(}(}6) 137

App 4th 292 312) '

A. THE L()MPLAINI SIATES 1 AT IS SUI*I“ICH NFTO CONSTITUTLE A
' C AU‘SF OF ACT I{)N

Uur standdrd of review of an order sustaining a dmuunn on the ground that the
‘ mnplamt fuls to state facts suffic ient to. wmntutu a cause: mf aumn is well %ltlmd W(, -
review the \ufixmmcy m thc (.,ompiamt de novo. (Zelig v, ( r:rw.-ry of Los fingre[u (2(}{)2)
(..al.dlth ll 12 ] 126) “We give the (omplamt a rc:monabli mtcrpu,t'nmn rc*admg? rt as
| a whole and us pdrts 111 thelr (.,ontwct ](*uatmu] Further, WL lmit the dmmuw as _
;duuumg,, dﬂ matenal nm pmpcr!y plc,adcd but do noi qwume thc truth of contenimm
_dgdmtmm or g,(}mlmmm c)f law. |C mtmn } When a cimmmn 15 sustained, W(
determine whether the ¢ nmplmut states !a( 15 sufficient to ¢ (mslmm a cause of action.
[Citation.|” (City :')f I)frmba v, County of Iuhuc (70()7) 41 Lal 4th 859, 865.) “We al 50
consider matters that may be Judwmliy noticed.” (Reynolds v, Bement (2005) 36 Cal.4th
10735, 1083 (Rc volds), dlsapprowd on another ground in Murmm v, Combs (7()1()) 4*)
Cal4th 35,50, (. 12)
“A cause of action for btemh nf u)mmc:t wqmrm pleadmg‘, of a contract, plaintitf’s

perrfmnw]m or excu&.e for mﬂum to puf(mn dueudant 5 b; mc,h and dmmgap 10 phunmi
iLSlllUfl{’ therefrom,” (Mcfw![ v, Washmgfw; Mutual, Inc. (2{){)6) l42 Cal.App. 4ih 1457,

1489 ) Those lemnls mdlsputably dppmr n the Cc)mplamt dml m%pundants do not



contend otherwise. Instead, velying on the rule that a court ruling on a demurer may

“constder matters that méay bc imi'iciai‘ly noticed (Reynolds, .si'f});"-ar ’56 Cal. 41'!1 znt"p : ]08”3‘

see also § 430.30, subd, (d)) respondents contend that lhe u:mrt s taking of |udsc al nutmc. -

- of the document cntltk::d “Notice of Levy” demonstr. dtu; asa matter of law that they (hd
not biGdCh the contract, A bre ecach is an unjustified or ummuse d failure to pmfmm a
 contract. '(Rc::s_t..z._d_ Contacts, § 235, subd. (2); see a]sa 1 Witkin, Sununary of Cal. Law _-
(10th ed. 2005) Ci'ont'!_'zmts, Eg 84'7, p; 935.) ._Rés';mndt;trits cc:iji_:cnd_ that, as a matt_ﬁz." of law,
any failure to ;ﬁaiy aﬁhmo‘uht di,:c ﬁnder the: terms of the mhl’rfiét was itis‘ti f’iéd, and
: Ehﬂc,tmc not a brmch bauﬂum they were mqum,d bv Iaw tn comply with the zmtrmnmas _
- on the Notice of L £vy and to, make thc %ht_(iuk,d paymum to the Internal Revenue
‘mvm mmad nf rnakmg paynwnts to Mdflpﬂ%él or to M*;rmma s alleged m;%wmu '
{(foane). |
“The partics lmvu a g_,mat d(gal m aay about whcthm thc muit eired in taking judmml o
notice of the “Nolu,a, of Lwy lrv( nif we assume, imwn vr:'f; thhcmt dec Idlﬂ{,, tllt‘ issue,
that the court dld not err m t‘lkmg mdwml notice of the dm.umm[ th(, taking of jmimml
notice of the “Nnme nf Levy still fails to dc*monstntc: that re f»p(mde«nts did not bm u:’h _
‘the contract. ' '
bust mkmg_, judm ml nom,t, of the ex:stcm ¢ of thc dmumem does not utabh&h that _
~the document was aduaily served on [wblc* and BcII “Lxu,,pt as othcrwnsc pmwdu! in
this s(mtu)u any person in possession uf (or obligated wath rmpm to) pr op(‘rty or ri 1ghts

to property Sub[tti to iwy upon wlm,} 14 levy has been mmio sha!i upon dvnmnd ol the

seeretary [of the T reasury], suncmfu such prope Ity or rzgh'i (or discharge mch o
obligation) to thz»* Secretary .." (26 U.S.C., § 6332, subd. (‘.a)) I(c%pondvms want. us to
assume that a “dmmm(i” .wzts madc upon them, but tlmt 152 mdl!(:‘t that is not C‘aldbll‘sh(‘ﬂ
by the (h)t ument itself. Wc note that the document It‘sﬁlf doex not in¢ Tude pr ()()f of

serviee, and that the terns of the document presented to the ¢ ou;t appear to show that it IH.

: nm 1hc: complete dmument The one- pdgc., douemcm (:‘l”lti[h.,d “N(mu: of 1 evy” stales at

‘2



the b(itmm that 1t h ‘_‘f;_’;'agri_ 1; and mdl\C’S CXpress rs.iercnr;,(, to a “I)an" 2 md a “Pmt of
thls ionu | | | o
o Semnc} even if we wucto dssnme that a “dmnami \Vd% in f‘aut made, thc, merc, -
nmkmg ot thc, dmland dow not dm,lmrg(, from lmhn ity t}w pe*rson upon whom tiw :

) dcmand waa madf.,, “Anv pcrmu in possession m‘ (or c;vbhg;,catg,d wnth robpegt m) pmputy
or tmhi% to pmpc,rly mh}eut to levy upon whu.,h a levy has hem mddx, who, upon demand
hy thg ‘:;Luc,imy, m:rcndux such pl()pu"ty or rights to pmm‘ﬂy (or drwhargm mmh 5
B nhhgdtmn) io thc, Sc,mrt: tar Y. shail ht: (h%lmrgtd fmm dny ubhgdtlon or Imb:lliy 10 thf: =
| dclmqumt taxpaym and any mher pu*:on wnh rc,.s:pt*cl to s.m,h pmpmy or rigjhts to

,_§ 63?2 whd (e} )

pmpe.,,rty dl*lbiﬂ}b imm bll(?]l emlrendm or pdymmt " (.Z() U S,

_ Nothmg on thf? one- pagc; “Noncc: ot I,evy umlmm any mdmdlmn that Iwblt, and Bc}l
| madv dny payment t(a tlie Sc,(,rc ;1ry or to anynne Ilm do( mmt does not sht:-w that B
E lrelain, and Boll “surrcm!c} ul ' anythmg in Ic“ip{:in% to 11 me was tllux nmhmgj up{m
' .whmh thn, Lourt um!d rt,ly m (,mu,iud{:; asa mattu ()( law Ehal dcfcndanlx In b!c and
E Bc]l dld not br mdl the mntmu |

13 SUBII L'I‘ MAI’II iR jURISDiCTI(}N ANI) LAi’AClF‘Y TO S‘Ul

lu,b}e and Bc b dmmrml on tlm ar nund\ the tnal murt Lu,iu,d aubpcct matie
Jlll zsdicu(m bmauw hc, Imemdi Rev&nue Cit:mce twy mut, Lonierrgd e;xdumve -
'jumdwtmn o t 1¢ I”cdr.,ml C‘ﬂuﬂ We <haagm f\l’tl(.h, ﬁ, Sfmh(m 1() r}l ihe., ¢ alaimma
- C omtltuu(m governs thv; suhjcu mdttur Jurzsihctlon of C 'ﬂ;!mnm wurh Aitm ;mmm}p

out that all state coum h;,wc orwum] jumdmtmn sn a vuuuy of ﬂ;pnuhcd pruccedmgs_,- the

sm,mm provides that “[s [upm:or (,ourt:«, have or 15;11&! mmd '

}tl'(m in all other causes.”

This i u. a éﬁl!l f(n breach of'a wmten contmct Itis cmc of th oiher wusc , aud lhm was |

properly filed 1 In 'sm:peum‘ umti (United Stares . ci: G C o, v bupw ior Crmu‘ (1931) 214.
- Cal, 4(»8 47 ) Rf:t;pondt:mb ar&,ue that the fcde‘ml wuzts hfwf: cm,luuw Jmlsdwmm to!

&d)udu,dm tlig thd:ty emd wn;w of an Intmml Rwume Swwce ley ¥, hut loane’s ac m)n

0.



does not @hﬂllcngc any Inimml I\ewnua hervm@ levy. I em Ia{:tion_ io_ re_{:()ifﬁz:f_dzixf.nagi:s_
on a wlltii”n wmmm S B | | o | _ _
irnbie and Bt,l! a!so df‘*mum,d umk,r hfdbt](}ll 45() l{) suhdwmon (b) (“[tjhc: per, s(m-' '
“who filed the pleadmg:, (ioeg not hm lhe legal up'wtty l(‘) xue ). “\pamhc:z-x]!y, the
argued that Imuw lacked standmg to sue bwauw hn, was nota party 10 the contract, -
Standing to sue is d fterent ﬁum (,.apamtv to sue. Incz«lpaut y 1S d lcgdl dlmb)hty, Sue h an |
mhmw or mqrmai ¥ whmh duprmws the party 01 tha, n ght tn mnm into court, %tanduu,,
| gives a plmnhff the nghi t(} rf:llei 11 it .;Ilt,gﬁas a bc*nchcml mtcrrc‘:t m the {,ld]lﬂ tlmt zOes to
the wstume of a L‘ause of avtmn (P(IF‘A{’? v, Bowr o (lﬁ)‘%’%) 40 Cal.2d ’344 ?‘31 |
' Mr)psrocix V. fmpf’; ior Cmm(l% Y17 (‘a! 24113, 19)) H(rrc* thc:: c()mplmnt and c’my
matter of wh:d; thc court toek Jud:ual nutlc ¢, huis to shuw muy lac k of capac ;ty nf
p Iamtltl loam. to 50¢. kauwnw I(mne ‘xlie'g,,cs hes Manpma $ ms:g,nc.,p whmh rm;,,.nm
' any ar yumcnl on demuner that he 1aukb thdmg hm!ly, w»pondeﬂtq app:;mr m !mw
dbd!ld()llbd on this dppi?dl any g,mlttantmn that the iemm rf:*r muld p; optzily haw b{,cn
sustained on ngdl t:ap'mty or slandm;@ &,mumlx |

E)ibl’OM I ]()N

The or (icr of dmnmal and tlm (‘)r:lcr wstammso the dvxmnmr are rwusvd «md th('

© matter ig mrrmmiml o thc,. mal wurt C ()%ts on dpp{:a] awtnrded to mpcl dlﬂ

) I8 {;LA/«‘ 7,;««[-\,

| | I rmhtm i
WE CONCUR
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